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COUNTY OF LOS ANGELES, NORTHWEST DISTRICT

FAIRWAY PHYSICIANS INSURANCE | Case No. LC090723
COMPANY, a Risk Retention Group,
[Assigned for all gurposes to the

Plaintiff, Honorable Bert Glennon, Jr., Department
NWT)
Vs.
STATEMENT OF
THE MEDICAL PROTECTIVE DECISION
1COMPANY, a business entity, form

unknown, and DOES 1-10, inclusive, DATE: June 20, 2011

TIME: 10:00 a.m.

Defendants. DEPT: T

Case Filing Date: August 4, 2010
| Trial Date: June 20, 2011

Plaintiff Fairway Physicians Insurance Company (sometimes called “Plaintiff” or
“Fairway”) filed this action for equitable contribution and indemnity against Defendant,
The Medical Protective Company (sometimes called “Defendant” or “MedPro”).
Plaintiff seeks 50 percent of the total attorney’s fees and costs it incurred in defending
two of its insureds in an underlying medical malpractice action, and 100 percent of the
settlement sum it paid to settle the underlying medical malpractice action against its two

insureds. Only one of Fairway’s two insureds was a co-insured with MedPro.
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This matter came on for trial on June 20, 2011, and was tried to the Court based
upon a written submission of stipulated facts, the presentation of one witness by each
side, and approximately 82 exhibits, 78 of which were jointly submitted.

THE UNDERLYING MEDICAL PRACTICE CLAIM

Although the evidence in some respects is disputed, the parties stipulated to
numerous facts concerning the underlying medical malpractice claim brought by Tom
Fagan against Scripps Memorial Hospital, several of its nurses and doctors, and in
particular, Dr. David Chao (sometimes called “Dr. Chao”) and his physician’s assistant,
Anthony J. Durfee.

The parties stipulated that Fagan underwent a total knee replacement operation at
Scripps Memorial Hospital in San Diego on February 9, 2007. The orthopedic surgeon in
charge of the operation was Dr. Chao. Fagan was in the post-operative recovery room
until approximately 5:30 p.m. on February 9.

At 5:30 p.m., he was transferred to the orthopedic floor of the hospital. The
“Extremity Neurovascular Assessment Record” of Scripps Hospital for Mr. Fagan, which
was admitted into evidence as Exhibit 5 shows that his right lower extremity was listed as
having a “weak” pulse from approximately 9:00 a.m. when his surgery began, through
midnight of February 9. The stipulated facts also concede that substantial post-operative
pain is an expected result of the total knee replacement undergone by Mr. Fagan (Fact
No. 8).

At approximately 8:50 p.m., Mr. Durfee was called by nurses at Scripps Memorial
Hospital. Mr. Durfee’s cell phone had been left on the “patient order chart” to be called
by the nurses if there was a problem. The nurses requested that they be allowed to give
Fagan additional pain medication to which Mr. Durfee agreed.

At approximately 9:25 p.m., the nursing notes state that Mr. Fagan was
experiencing further pain and authority was requested to provide him with a low dose of
morphine, which was approved. At 10:04 p.m., Mr. Durfee was called and approved a

further increase.
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There was a dispute in the underlying action concerning exchanges between Mr.

Durfee and the nurses before midnight. The nurses’ notes claim that at approximately

1| 11:00 p.m., Mr. Durfee was called and provided with a report on Mr. Fagan’s status.

According to one version, Mr. Durfee told the nurses “not to worry” about Mr. Fagan

1 because he had undergone an operation and “studies may have to be done tomorrow but

do not worry tonight.” (Fact 15). As acknowledged by Fairway’s claim representative,
Mr. Bischof, the nurses’ notes were taken by a nurse being “mentored” and it was
conceded in the underlying action and in this case (Fact 10) that the nurses’ notes were
not taken until 4 to 5 hours after the events in question. Mr. Durfee denied ever telling
the nurses “not to worry” and that studies would have to be taken “tomorrow.” It was

pointed out in this action, moreover, that at 11:00 p.m., Mr. Fagan’s neurovascular

‘condition remained unchanged with his pulse classified as it had been throughout the day.

| (Fact 5, Exhibit 51).

At midnight on February 9, 2007, the nurses’ notes reflect that a nurse was unable
to “palpate a pulse” in the “RLE” (conceded by the parties to mean right lower extremity
or the right leg in which Mr. Fagan’s knee replacement occurred). The notes reflect that

Mr. Durfee was called, and that at approximately 12:15 a.m., Mr. Durfee returned the call

requesting, pursuant to Dr. Chao, that Mr. Fagan be given a “Stryker” test. A Stryker

machine is used to test for something called “compartment syndrome,” which is

excessive swelling in one or more of the compartments of the knee joint, which can lead

'to a loss of circulation. It was testified to below by Dr. Chao and stipulated in this action

that a test for compartment syndrome should not be performed by a nurse, but instead by
a physician. (Fact 67).

Mr. Durfee was not at the hospital. Neither was Dr. Chao.

In the action below, plaintiff maintained that Dr. Chao had breached his duty of
care to Mr. Fagan by not being at the hospital or by not assuring that another doctor had
assumed responsibility for Mr. Fagan’s care. Plaintiff below also pointed to the rules

applicable to staff physicians by the Scripps Memorial Hospital requiring a doctor to
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assure when leaving the hospital that another doctor was responsible for the patient’s
care. It was stipulated in this case that Dr. Chao had access to those rules (Facts 59 and
67). It was not disputed that Dr. Chao was responsible for assuring that a doctor was
responsible at all times for Mr. Fagan’s care while he was at Scripps.

At 12:30 a.m., the nurses’ notes (Exhibit 3, “Notes” marked with control no.

1F00083) reflect that “AJ [Mr. Durfee] called back; asks RN to call downstairs to find ER

or ortho MD on call to perform test.” The notes reflect that at 12:35 a.m., the “ER charge
nurse” stated that “MD will have to come in; no one is available or AJ must call down
and speak to the ER doctor.”

At 12:40 a.m., the Notes reflect that Mr. Durfee was “notified; transferred down to
ER to speak to physician.” The Notes next reflect that the nurse was “notified that ER
physician will come up to perform test.” At 1:00 a.m., 10 minutes later, the notes reflect

that “ER calls floor to state that ER MD will be up in minutes.” But at 1:30 a.m., the

1notes state “ER calls, MD unable to come due to trauma; AJ notified, given # to contact

Dr. Chao; unable to get through.”

Thus, the nurses’ notes reflect that from 12:30 a.m., when Mr. Durfee asked the

IRN to call downstairs to the ER to find someone to perform the test up to approximately

01:45 a.m., when the ER MD came to see the patient, there was a delay of approximately
one hour and 15 minutes in performing the Stryker test on Mr. Fagan.

At 1:50 a.m., the notes reflect “Dr. Chao called; given results of test; transferred to
ER MD.”

At 2:00 a.m., the notes reflect “ER MD Murakado calls; states she told Dr. Chao
to come in; is worried about arterial thrombosis;...” At 2:10 a.m., the notes reflect “Chao

calls in, states fasciotomy necessary; unable to come in, Dr. James Chao, his brother, his

near the facility and qualified to perform procedure...”

The testimony reflects that some time at approximately 4:00 a.m., surgery was

{undertaken by another hospital doctor in an effort to restore circulation to Mr. Fagan’s

right lower extremity. Mr. Fagan was returned to hospital ward following the surgery.
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The efforts to save Mr. Fagan’s leg were unsuccessful. In May 2007, Mr. Fagan’s
right lower leg was amputated.

Mr. Fagan filed a malpractice action in the Superior Court of the State of
California, County of San Diego, against Scripps Memorial Hospital, various nurses and
Dr. James Chao (Dr. Chao’s brother is a plastic surgeon and is referred to in here by his
full name, Dr. James Chao). (Exhibit 10). (The “underlying action” or “Fagan case”).

Prior to being served in the underlying action, Dr. Chao evidently notified his
errors and omissions carrier, Fairway. Fairway appointed a San Diego medical
malpractice defense lawyer named Dan Deuprey to defend Dr. Chao and Mr. Durfee.

Mr. Dupree met with Dr. Chao and his physician’s assistant, Mr. Durfee, in October 2007
(Fact 49).

On January 2, 2008, plaintiff Fagan entered into a tolling agreement with Dr. Chao
and Mr. Durfee (Exhibit 8), and on May 21, 2008, revoked the agreement (Exhibit 11).

On May 23, 2008, plaintiff proposed that if Dr. Chao agreed to indemnify Mr.
Durfee against any claims, no suit would be brought against Mr. Durfee. (Exhibit 12).
That offer was not accepted and Dr. Chao and Mr. Durfee were subsequently brought into
the complaint by way of Doe Amendments (Exhibits 14 and 15).

Numerous depositions were taken in the action, including those of Dr. David Chao
(two volumes), Dr. James Chao, Mr. Durfee, several nurses at the hospital and others.
Other percipient witness depositions were taken and copies of the face pages of those
depositions were admitted as Exhibit 15.

Offers to settle the claim against Dr. Chao and Mr. Durfee were made in February
2009 (Exhibits 19 and 20), but were allowed to lapse.

Plaintiff’s counsel asserted on March 6, 2009, that

“...post op, Dr. Chao’s failure to provide adequate coverage
for Mr. Fagan was far below the requisite standard of practice
and amounted to abandonment...Expert testimony will

establish that the requisite standard of care required Dr. Chao
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to come to the hospital, or provide a competent specialist to
cover for him in a timely manner in this regard. His failure to
do so is below the standard of practice. His attempted
transference of this duty on to an emergency room physician
did not meet his standard of care to Mr. Fagan and did not
meet the requisite standard of practice.” (Exhibit 23, p.
F00773).
From the time Dr. Chao and Mr. Durfee were served up until approximately April

2, 2009, the defense attorney engaged by Fairway to defend Dr. Chao and Mr. Durfee

| took depositions along with other defense counsel, engaged experts (some jointly

retained), and conducted other activities.

It is stipulated that no notice of this lawsuit was given or obtained by Defendant
MedPro in this case up until March 11, 2009, when Mr. Durfee, having evidently located
his policy of insurance tendered the claim to MedPro. (Fact 63).

Upon tender of the claim by Durfee, MedPro contacted a San Diego medical
malpractice firm it has used extensively called “Neil Dymott Frank McFall & Trexler

APLC.” Jill Mickelsen of MedPro contacted Robert Frank at that firm and determined

that he had previously defended a party in the Fagan litigation, which had later been

dismissed. The party was Dr. James Chao, the plastic surgeon who came to the hospital
that evening (not Dr. David Chao, the surgeon who performed the knee replacement
operation on Mr. Fagan). Learning that Mr. Frank was already substantially familiar with
the case and had copies of the transcripts and other materials, he was engaged by MedPro
to defend Mr. Durfee.

MedPro’s appointed defense counsel appeared on or about April 2, 2009. Mr.
Durfee was thus defended by Robert Frank of Neil Dymott appointed by MedPro, and
continued to be defended by Mr. Deuprey, who had been appointed by Fairway to defend
both Dr. Chao and Mr. Durfee.
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In May 2009, another event occurred in the lawsuit, the effect of which is
disputed. Dr. Chao had testified in his first deposition in 2008 that he was unable to
return to the hospital to assist Mr. Fagan because he was “driving to Los Angeles” to see
his mother. The nurses’ notes, Exhibit 3, also reflect that he told the nurses at the time
that he was “unable to come in” (see Exhibit 3, entry at 0210 a.m., control page no.
F00082). Plaintiff’s counsel had pressed, however, for exact details concerning Dr.
Chao’s location. Demands were made in 2008 that Dr. Chao produce evidence of his
whereabouts on February 9 and February 10, through credit cards, gasoline company
receipts and cell phone records. An email from plaintiff’s counsel demanding
corroboration of Dr. Chao’s “alibi that he went to Los Angeles in the middle of the night”
was introduced as Exhibit 63, p. 1. Those efforts were contested in 2008, but on or about
May 2, 2009, the Arbitrator ruled such evidence would have to be produced including a
“redacted” receipt from a nightclub in San Diego called “Belo.” (Exhibits 45 and 26, p
3). The Arbitrator’s order was admitted into evidence. It ordered the production of Dr.
Chao’s cell phone and office phone bills (p. 1), and other data including “any and all
credit and/or debit card bills and/or billing statements...” for defined time periods on
February 9 through February 10, 2007. (Exhibit 50, p. 2, Ins. 11-14).

On May 28, 2009, Mr. Deuprey, counsel for Dr. Chao and Mr. Durfee (appointed
by Fairway) emailed plaintiff’s counsel “a redacted copy of the computer-printed credit
card charge receipt for 2-10-07.” The redacted receipt sent with the email and introduced
as part of Exhibit 26 (at page F00975), reflects the name “David Chao,” a print date of 2-
10-07, and a time of 1:45 a.m. The items charged and the amounts therefore are redacted
as is the tip and total.

It is stipulated in this action, however, that whatever else was on the card, was
processed at 1:45 a.m. on February 10, 2007, for a bottle of vodka, and that a signature
appeared on the signature line where Dr. Chao’s signature was provided for by the

imprint. (Fact41).
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Plaintiff’s counse! promptly expressed that her client was “distraught” over
discovery of the Belo receipt, suggested that Dr. Chao had abandoned his client to drink
in a nightclub and threatened to amend her complaint to assert a claim for punitive
damages against Dr. Chao. (Exhibit 42). Plaintiff’s counsel also noted that the complaint
currently contained a claim for elder abuse, and stated that treble damages would be
sought against Dr. Chao. Plaintiff also suggested that Dr. Chao may have been
intoxicated at the time he was speaking to Mr. Durfee between midnight on February 10
and approximately 2:00 a.m. (Fact 42).

On or about June 1, plaintiff settled with Scripps for approximately $1.4 million.

Plaintiff then demanded the “unredacted” Belo receipt to determine its exact
contents. Plaintiff had not been given the unredacted receipt and did not know that,
among other entries, a bottle of vodka had been charged to Dr. Chao’s credit card at 1:45
a.m.

On June 11, 2009, plaintiff’s counsel advised the lawyer appointed by Fairway to
defend Dr. Chao and Mr. Durfee that

“Mr. Fagan has been very distraught to learn of the contents
of the Belo receipt...” which plaintiff’s counsel stated
«_..directly contradicts Dr. Chao’s earlier sworn testimony
that he was in route to his mother’s Los Angeles home at that
time. Presumably, based on this receipt, it highly likely that
Dr. Chao was in the nightclub for an appreciable period of
time prior to closing out the tab. As you know, this is during
a critical time for Mr. Fagan when he desperately required
emergent medical care...An unredacted copy of the Belo bill
will show what was consumed at the nightclub that evening.”
(Exhibit 63, p. 2).

Plaintiff stated that she would raise in a scheduled June 16 ex parte phone

conference with the Arbitrator, the production of the unredacted receipt, and seek to
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depose Dr. Chao concerning his attendance at the Belo nightclub and consumption of
alcohol. (Exhibit 63, p. 2).
On June 18, plaintiff’s counsel served new § 998 offers directed to both Dr. Chao

| and Mr. Durfee separately. Each demanded $250,000, and each provided that if it were

accepted by the party to whom it was sent, the other party would be dismissed.

On or about July 10, Mr. Deuprey, counsel to Mr. Durfee and Dr. Chao, drafted a
“consent to settle” for Mr. Durfee, which Mr. Durfee signed on July 11 (Exhibit 29). The
“consent to settle” contains language referring to a waiver of conflicts, but Exhibit 29
does not discuss what those conflicts are. Mr. Bischof testified that he did not consider
Durfee’s consent to apply to MedPro (Fact 88).

Fairway then tried to settle the case for less than the $250,000 demanded. Several
efforts were made to induce plaintiff to take $125,000, and $175,000. When neither
effort was successful, Fairway settled the case on the last day, July 20, 2009, for the
demanded $250,000. The § 998 offer accepted was that directed to Mr. Durfee. It was
stated in this action by Mr. Bischof that Dr. Chao would not agree to settle.

Fairway’s claims manager testified that Fairway had settled the matter on its own

and without MedPro’s consent or agreement. Stipulated Fact 68 states that prior to the

settlement, Fairway did not demand contribution from MedPro.

It is stipulated that at the time Fairway settled the Fagan case, MedPro’s defense
lawyer, Mr. Frank, was defending Mr. Durfee, and that Dr. Chao was a defendant in
another medical malpractice claim and also being investigated by the California Medical
Board (Facts 93 and 94).

CLAIMS AND POSITIONS IN THIS ACTION

Fairway filed this claim for equitable contribution and indemnity against MedPro.
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1. Fairway’s Claim For Pre-Tender Attorney’s Fees And Costs

Fairway maintains it is entitled to 50% of the fees and costs it spent defending the
Fagan action. The exact amount claimed by Fairway is not clear, but the Court can
resolve the claim despite the lack of a precise ﬁgure.l

Fairway seeks recovery of 50 percent of its fees and costs incurred or spent prior
to tender to MedPro on March 11, 2009. Fairway represents that amount to be
approximately $140,000. Fairway concedes that MedPro had no notice of the action
prior to the tender on March 11, 2009.

Fairway maintains that it is entitled to 50 percent of the pre-tender fees and costs
because they benefitted Mr. Durfee and ultimately were to the benefit of Mr. Durfee’s
appointed defense counsel, Mr. Frank.

It is undisputed that all of the fees and costs incurred by Fairway for which it seeks
contribution were incurred while defending its two insureds, Dr. Chao and Mr. Durfee.

Dr. Chao was not insured by MedPro. Fairway has not produced any evidence of how

much of the total fees and costs it incurred were for the defense of Mr. Durfee, the only

mutual insured. Fairway did not maintain separate files or fee billings for Mr. Durfee as
opposed to Dr. Chao and cannot state the amount paid to defend only Mr. Durfee.

MedPro maintains that even if Fairway were entitled by law to pre-tender fees, it

i failed to meet its burden of proof to establish that it paid “more than its fair share” of the

fees and costs. It is not clear, for example, that MedPro benefitted in any quantifiable
way from any of the work done by Fairway’s appointed counsel before tender was made.
MedPro established at trial without dispute that Mr. Frank’s firm had previously
represented Dr. James Chao, who was not defended by Fairway, and that Mr. Frank’s

firm obtained, from its participation in the litigation, deposition transcripts and expert

! Exhibit 80, titled “Summary of Deuprey & Associates Fee and Expenses” claims $150,817.16. Exhibit 39, titled
“Claim Summary — Payments” shows a fee and expense total of $180,117.47 (at page F01330). On June 21,
Fairway’s counsel advised the Court that the amount in Exhibit 39 should be reduced by $8,122.25, which would
leave a balance of approximately $171,995.22. Plaintiff’s trial brief, however, states that the defense costs were
$173,482.86 (Fairway’s Trial Brief, p. 26, In. 16).
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